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consistent with the scope of the survey
requested and normally shall allow at
least 7 working days to conduct the
survey; and

(e) When appropriate, limit the scope
of the survey.

9.106-3 Interagency preaward surveys.

When the contracting office and the
surveying activity are in different
agencies, the procedures of this section
9.106 and subpart 42.1 shall be followed
along with the regulations of the agen-
cy in which the surveying activity is
located, except that reasonable special
requests by the contracting office shall
be accommodated (also see subpart
17.5).

[48 FR 42142, Sept. 19, 1983, as amended at 54
FR 20496, May 11, 1989; 55 FR 36795, Sept. 6,
1990; 62 FR 232, Jan. 2, 1997, 75 FR 77735, Dec.
13, 2010]

9.106-4 Reports.

(a) The surveying activity shall com-
plete the applicable parts of SF 1403,
Preaward Survey of Prospective Con-
tractor (General); SF 1404, Preaward
Survey of Prospective Contractor—
Technical; SF 1405, Preaward Survey of
Prospective Contractor—Production;
SF 1406, Preaward Survey of Prospec-
tive Contractor—Quality Assurance;
SF 1407, Preaward Survey of Prospec-
tive Contractor—Financial Capability;
and SF 1408, Preaward Survey of Pro-
spective Contractor—Accounting Sys-
tem; and provide a narrative discussion
sufficient to support both the evalua-
tion ratings and the recommendations.

(b) When the contractor surveyed is a
small business that has received pref-
erential treatment on an ongoing con-
tract under Section 8(a) of the Small
Business Act (15 U.S.C. 637) or has re-
ceived a Certificate of Competency dur-
ing the last 12 months, the surveying
activity shall consult the appropriate
Small Business Administration field
office before making an affirmative
recommendation regarding the con-
tractor’s responsibility or nonresponsi-
bility.

(c) When a preaward survey discloses
previous unsatisfactory performance,
the surveying activity shall specify the
extent to which the prospective con-
tractor plans, or has taken, corrective
action. Lack of evidence that past fail-
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ure to meet contractual requirements
was the prospective contractor’s fault
does not necessarily indicate satisfac-
tory performance. The narrative shall
report any persistent pattern of need
for costly and burdensome Government
assistance (e.g., engineering, inspec-
tion, or testing) provided in the Gov-
ernment’s interest but not contrac-
tually required.

(d) When the surveying activity pos-
sesses information that supports a rec-
ommendation of complete award with-
out an on-site survey and no special
areas for investigation have been re-
quested, the surveying activity may
provide a short-form preaward survey
report. The short-form report shall
consist solely of the Preaward Survey
of Prospective Contractor (General),
SF 1403. Sections III and IV of this
form shall be completed and block 21
shall be checked to show that the re-
port is a short-form preaward report.

9.107 Surveys of nonprofit agencies
participating in the AbilityOne Pro-
gram under the Javits-Wagner-
O’Day Act.

(a) The Committee for Purchase
From People Who Are Blind or Se-
verely Disabled (Committee), as au-
thorized by 41 U.S.C. 46-48c, determines
what supplies and services Federal
agencies are required to purchase from
AbilityOne participating nonprofit
agencies serving people who are blind
or have other severe disabilities (see
Subpart 8.7). The Committee is re-
quired to find an AbilityOne partici-
pating nonprofit agency capable of fur-
nishing the supplies or services before
the nonprofit agency can be designated
as a mandatory source under the
AbilityOne Program. The Committee
may request a contracting office to as-
sist in assessing the capabilities of a
nonprofit agency.

(b) The contracting office, upon re-
quest from the Committee, shall re-
quest a capability survey from the ac-
tivity responsible for performing
preaward surveys, or notify the Com-
mittee that the AbilityOne partici-
pating nonprofit agency is capable,
with supporting rationale, and that the
survey is waived. The capability survey
will focus on the technical and produc-
tion capabilities and applicable
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preaward survey elements to furnish
specific supplies or services being con-
sidered for addition to the Procure-
ment List.

(c) The contracting office shall use
the Standard Form 1403 to request a
capability survey of organizations em-
ploying people who are blind or have
other severe disabilities.

(d) The contracting office shall fur-
nish a copy of the completed survey, or
notice that the AbilityOne partici-
pating nonprofit agency is capable and
the survey is waived, to the Executive
Director, Committee for Purchase from
People Who Are Blind or Severely Dis-
abled.

[69 FR 67029, Dec. 28, 1994, as amended at 73
FR 53995, Sept. 17, 2008]

9.108 Prohibition on contracting with
inverted domestic corporations.

9.108-1 Definitions.

As used in this section—

Inverted domestic corporation means a
foreign incorporated entity which is
treated as an inverted domestic cor-
poration under 6 U.S.C. 395(b), i.e., a
corporation that used to be incor-
porated in the United States, or used
to be a partnership in the United
States, but now is incorporated in a
foreign country, or is a subsidiary
whose parent corporation is incor-
porated in a foreign country, that
meets the criteria specified in 6 U.S.C.
395(b), applied in accordance with the
rules and definitions of 6 U.S.C. 395(c).
An inverted domestic corporation as
herein defined does not meet the defi-
nition of an inverted domestic corpora-
tion as defined by the Internal Revenue
Code at 26 U.S.C. 7874.

Subsidiary means an entity in which
more than 50 percent of the entity is
owned—

(1) Directly by a parent corporation;
or

(2) Through another subsidiary of a
parent corporation.

[76 FR 31413, May 31, 2011]

9.108-2 Prohibition.

(a) Section 738 of Division C of the
Consolidated Appropriations Act, 2012
(Pub. L. 112-74) prohibits the use of 2012
appropriated funds for contracting
with any foreign incorporated entity
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that is treated as an inverted domestic
corporation, or with a subsidiary of
such a corporation. The same Govern-
mentwide restriction was also con-
tained in the Fiscal Year 2008 through
2010 appropriations acts. Agency-spe-
cific restrictions on contracting with
inverted domestic corporations also ex-
isted in FY 2006 and FY 2007 appropria-
tions for United States Departments of
Transportation and Treasury, Housing
and Urban Development, the Judiciary
and Independent Agencies (including
Public Laws 109-115 and 109-289).

(b) This prohibition does not apply as
follows:

(1) When using Fiscal Year 2008 funds
for any contract entered into before
December 26, 2007, or for any order
issued pursuant to such contract.

(2) When using Fiscal Year 2009 funds
for any contract entered into before
March 11, 2009, or for any order issued
pursuant to such contract.

(3) When using Fiscal Year 2010 funds
for any contract entered into before
December 16, 2009, or for any order
issued pursuant to such contract.

(4) When using Fiscal Year 2012 funds
for any contract entered into before
December 23, 2011, or for any order
issued pursuant to such contract.

[76 FR 31413, May 31, 2011, as amended at 77
FR 27548, May 10, 2012]

9.108-3 Representation by the offeror.

(a) In order to be eligible for contract
award when using Fiscal Year 2008
through Fiscal Year 2010 funds or Fis-
cal Year 2012 funds, an offeror must
represent that it is not an inverted do-
mestic corporation or subsidiary. Any
offeror that cannot so represent is in-
eligible for award of a contract using
such appropriated funds.

(b) The contracting officer may rely
on an offeror’s representation that it is
not an inverted domestic corporation
unless the contracting officer has rea-
son to question the representation.

[76 FR 31413, May 31, 2011, as amended at 77
FR 27548, May 10, 2012]

9.108-4 Waiver.

Any agency head may waive the pro-
hibition in subsection 9.108-2 and the
requirement of subsection 9.108-3 for a
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